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 Petitioners object to the Motion to Dismiss filed by Respondent Maine Department of 

Environmental Protection (the “DEP”) dated June 22, 2012, and the Motion to Dismiss filed by 

Party-in-Interest Fox Islands Wind (“FIW”) dated June 21, 2012,  on the following grounds: 

INTRODUCTION 

 Petitioners filed a Motion for Leave to Amend the Petition for Review on March 15, 2012 

for the purpose of adding two Section 1983 counts to the Petition for Review -- Count III, 

alleging First Amendment retaliation, and Count IV, alleging denial of Equal Protection. There 

were no objections to this Motion.  Both counts adequately and specifically allege the elements 

of the constitutional claims, and both are supported by detailed factual allegations. The Amended 

Petition is now 28 pages long, consisting of 103 allegations, with multiple documentary exhibits. 

Yet now, the DEP and FIW seek to dismiss the added counts on two grounds without allowing 

the merits to be reached.  First, it is argued that that the pleadings of the Section 1983 claims are 

so inadequate on their face that the Petitioners should not be allowed to proceed on them. 

Second, it is argued that these new counts should be dismissed because they are duplicative of 

the Rule 80C counts.  In both attacks, the DEP and FIW misapply the relevant legal principles, 
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relying on citations and quotes that are not transferable  to the context of this case.  In both 

submissions, the DEP and FIW repeatedly mischaracterize what Petitioners are claiming. 

Because the latter flaw is so persistent in the two Motions to Dismiss, it is worth addressing 

briefly what the Amended Petition alleges and the relationship between the four counts.    

A.   Count I of the Amended Petition. 

Count I alleges that the DEP issued a Condition Complaint Protocol for FIW that 

incorporated an unfair and burdensome noise complaint protocol, effectively preventing future 

noise complaints by Petitioners, and an operational sound compliance measurement protocol 

that, as a practical matter, immunized FIW from future compliance with the Noise Rule, contrary 

to the express mandate of the small scale certification statute, 35-A M.R.S.A. §3456.1. Amend. 

Pet. at ¶s 82-88.  Count I alleges that this Condition Compliance Order was the product of 

political interference driven by the LePage Administration’s agenda to grant favorable treatment 

to business interests at the expense of  citizens dependent on the DEP for protection against 

excessive noise. Amended  Petition (“Amend. Pet.”) ¶s78- 81. 

Count I is a review of governmental action brought under the Maine Administrative 

Procedure Act, 5 M.R.S.A. §8001, et seq. and Rule 80C.  Because of the allegations of bias, 

Petitioners will be requesting the Court to permit Petitioners to take additional evidence pursuant 

to 5 M.R.S.A. §1006(1) and Rule 80C(e) in support of its claims of bias. See, Baker’s Table v. 

City of Portland, 2000 ME 7, ¶9, 43 A.2d 237, 240-41 (Rule 80(d) allows the complainant to 

”augment the record if there are claims of ex parte communication or bias alleged, with sufficient 

particularity, to have an effect on the fairness of the governmental proceedings ….”).  Once the 

record is augmented with the additional facts, the Court’s role is to review the government action 

in an appellate capacity, not as a plenary fact finder. Id.   Under this Count, Petitioner cannot 
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complain about the DEP’s failure to require FIW to take corrective action to address conditions 

expected to lead to excessive noise because this kind of decision is within the non-reviewable 

prosecutorial discretion of the DEP, as  previously briefed in these proceedings, but the Court is 

being asked to, and has the authority to, invalidate an unlawful complaint protocol and the 

Compliance Condition Order as it impacts on future compliance of FIW with the Noise Rule.  

B.   Count II of the Amended Petition. 

Count II is the same as Count I, but without claims of political bias.  It does not address 

the motives of the DEP.  It simply states the governmental action, regardless of what motivated 

it,  should be invalidated because it is objectively unreasonable, arbitrary, an abuse of discretion 

and in violation of law. This Count, like Count I, is also brought pursuant to the Maine APA and 

Rule 80C, with the Court acting in an appellate capacity. Baker’s Table, supra, 743 A.2d at 240-

41. No additional evidence will be requested pursuant to this Count. Nor does this Count attack 

the refusal of the DEP to require corrective action to rectify conditions known to lead to 

excessive noise. 

C.  Count III of the Amended Petition. 

Count III, added to the Petition for Review and the subject of the pending Motion to 

Dismiss, alleges that the DEP retaliated against Petitioners for the exercise of their First 

Amendment right to petition the DEP to enforce the Noise Rule. It is not a review of 

governmental action under the Maine APA or Rule 80C. It is brought as an independent action, 

with an independent basis for relief, namely the First Amendment under federal law, 42 U.S.C. 

§1983.  In such an action, the Superior Court “does not act from a previously created record … 

nor is it engaged in an appellate review of governmental action ….” Baker’s Table, Inc., supra, 

v. City of Portland, 743 A.2d at 242: 
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  When a complaint seeking review of governmental action 
  is combined with one or more counts alleging causes of action 
  that are independent of the court’s review of the governmental action, 
  the court will be called upon to act in two distinct capacities – 

as an appellate court and as a trial court. Because of the  
distinction in the nature of the claims, the procedure for the  
resolution of the claims will differ as well. 
 

Id. at 242. Accord, Salisbury v. Town of Bar Harbor, 2002 ME 13,¶16, 788 A.2d 598, 602.  Rule 

80C does not apply to the plenary part of the proceeding. Baker’s Table, supra, 743 A.2d at 241;   

Advisory Committee Notes to the Amendments of the Maine Rules of Civil Procedure (Effective 

February 15, 1983), Me. Rep. 459-466 XLII, XLVII (“If an independent action is joined with an 

action under [Rule 80C], 1 the court may be called upon to act both in an appellate capacity, 

reviewing the agency record with respect to the [Rule 80C] claim, and as a court of original 

jurisdiction, taking evidence in the independent action. On occasion a court may be asked to 

review the same governmental action in both capacities.”)  For the plenary side of the 

proceeding, the relevant facts are those developed and presented to the court, not the 

administrative record. Salisbury, supra, 788 A.2d at 602-3. 

Count III alleges political interference, but not as the essence of the claim as in Count I.  

In Count III, the political inference allegations are simply part of the narrative that explains why 

the DEP chose to retaliate against the persistent noise complaints by the Petitioners through a 

Condition Compliance Order incorporating protocols that were designed to “shut down” the 

Petitioners’ efforts to insist that the DEP enforce the Noise Rule against FIW. Under this Count, 

as permitted by federal law (to be addressed below), Petitioners directly attack the DEP’s failure 

to require corrective action under conditions known by the DEP to create excessive noise, as well 

as challenge the Condition Compliance Order for its effect on future enforcement. Count III, 

                                                 
1   The Advisory Committee comments quoted here are for Rule 80B, but the Advisory Committee Notes 

for Rule 80C state that the same rationale is adopted for independent action under Rule 80C as for Rule 80B cases. 
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therefore, challenges the  DEP actions and asks for corresponding relief in ways not allowable 

under Counts I and II. As evidence of a retaliatory motive, Petitioners will rely on the fact that 

they were targeted for discriminatory treatment, as discussed further below. If Petitioners prevail 

on Count III, they will be entitled to attorney’s fees under 42 U.S.C. §1988. 

D.   Count IV of the Amended Petition. 

Count IV, like Count III, is brought as an independent action under federal law based on 

violation of the Equal Protection Clause. In Count IV, the discriminatory action is not simply 

evidence of a constitutional violation, as in Count III, but is the essence of the violation. By its 

very nature, Count IV looks beyond the administrative record of FIW in order to demonstrate 

why the decisions of the DEP on FIW are discriminatory in relation to how they impact 

Petitioners as opposed to other similarly situated persons living near wind projects. Like Count 

III, under Count IV the Court is called upon to act in a plenary capacity.  

In summary, there is some overlap in the evidence in support of the four Counts in the 

Amended Petition, but each Count serves a separate and distinct function. The two independent 

claims, Count III and IV, seek to vindicate different rights and challenge different actions, 

namely the refusal to require corrective action for conditions know to create excessive noise, as 

well as effective immunity from enforcement of  future violations, are governed by different 

procedures with the Court acting in a different capacity, namely a plenary capacity, from the 

Rule 80C counts.  

STANDARD OF REVIEW 

The Motions to Dismiss filed by the DEP and FIW are based on M.R. Civ. P. 12(b)(6). In 

such motions, the Court must review the complaint “in the light most favorable to the plaintiff to 

determine whether it sets forth elements of a cause of action or alleges facts that would entitle 
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the plaintiff to relief under some legal theory.” McCormick v. Crane, 2012 ME 20, ¶5, 37 A.3d 

295, 297, quoting Johnston v. Me,. Energy Recovery Co., 2010 ME 52, ¶10, 997 A.2d 741. This 

standard creates a high threshold for the DEP and FIW in asking for Counts III and IV to be 

dismissed at the pleadings stage, and a corresponding low threshold to be satisfied by Petitioners 

to avoid such a result. 

ARGUMENT 

I. Count III of the Amended Petition Pleads a Valid First Amendment 
Retaliation Claim. 

 
Count III of the Amended Petition alleges retaliation for the exercise by Petitioners of 

their right to petition their government for the redress of grievances. This First Amendment right 

has been described as a “fundamental right protected by the First Amendment,” a right that is 

“essential to freedom,” and a right that is “one of ‘the most precious of the liberties safeguarded 

by the Bill of Rights.’”  Nader v. The Maine Democratic Party, 2012 ME 57, ¶21, 41 A.3d 551, 

558, citing Borough of Duryea v. Guarnieri, 131 S.Ct. 2488, 2491, 2494 (2011) and United Mine 

Workers v. Illinois Bar Ass’n, 389 US 217, 222 (1967).  Any restriction on this right is “subject 

to exacting scrutiny, must be justified by a compelling state interest and be narrowly tailored to 

serve that interest.” Wyman v. Secretary of State, 625 A.2d 307, 311 (Me. 1993). Where, as here, 

there is a drastic limitation of protected conduct, the burden on the DEP is “well-nigh 

insurmountable.” Id., citing Meyer v. Grant, 486 U.S. 414, 425 (1988).  To be clear, Count III 

complains about retaliation for the petition for the remedy of grievances in the form of noise 

complaints filed with the DEP and  seeks redress in the form of enforcement of the Noise Rule.  

Amend. Petit. ¶94.  It is not about political speech or criticism of government, or party affiliation 

or resentments, but specifically about filing of grievances in the form of complaints about noise 

in excess of the Noise Rule by FIW. 
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The elements of a First Amendment Retaliation case are that a plaintiff must show (1) 

that their conduct, here petitions to government for redress, was protected by the First 

Amendment (2) that a public official took adverse action against the Petitioners and (3) the 

adverse action was motivated by or substantially caused by the exercise of the protected conduct. 

Gagliardi v. Village of Pawling, 18 F.3d 188, 194 (2d Cir. 1994); Zherka v. Amicone, 634 F.3d 

642, 644-48 (2d Cir. 2011); Gill v. Pidlypchak, 389 F.3d 379, 380 (2d Cir. 2004); Nestor Colon 

Medina & Sucesores, Inc. v. Custodio, 964 F.2d 32, 40-43 (1st Cir. 1992); Puckett v. City of Glen 

Cove, 631 F.Supp. 2d 226, 239 (E.D.N.Y. 209). On this point we are in agreement with the DEP. 

See DEP Motion to Dismiss at 8. 

A.   The Conduct of Petitioners who Filed Noise Complaints is Protected 
       by the First Amendment. 
 

         First, the right to petition the DEP with a grievance in the form of a noise complaint 

seeking enforcement of Noise Rule against FIW is clearly protected by the First Amendment, as 

alleged in the Amended Petition at ¶94. Gagliardi v. Village of Pawling, supra, 18 F.3d at 194; 

Dougherty v. Town of North Hempstead Board of Zoning Appeals, 282 F.3d 83, 91 (2d Cir. 

2002); see also, Schubert v. City of Rye, 775 F.Supp.2d 689, 711 (S.D.N.Y. 2011); Puckett v. 

City of Glen Cover, supra, 631 F. Supp. 2d at 240.  The DEP freely acknowledges that this 

element of the claim is satisfied in this case. DEP Motion at 9.  FIW is not as forthright, stating 

“[i]t is even unclear what the protected speech is supposed to be.” FIW Motion to Dismiss at 17.  

  B. Petitioners Suffered Adverse Action. 

 Second, The Amended Petition also clearly alleges that the DEP took adverse action 

against Petitioners by (1) refusing to require FIW to take corrective action under conditions 

known by the DEP to create excessive noise in violation of FIW’s license conditions and the 

Noise Rule, (2) amending the complaint protocols to impose burdensome requirements on 
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Petitioners for filing future noise complaints against FIW, and (3) by amending the operation 

sound measurement protocols so that FIW would not be required to affirmatively and effectively 

demonstrate compliance under conditions expected by the DEP to produce excessive noise and 

affirming FIW’s position that it would not be required to submit data  to the DEP necessary for 

the DEP to make its own determination of what corrective action would be necessary. Amend. 

Pet. ¶98.  Because of these three forms of adverse actions, the Petitioners are suffering from the 

effects of excessive noise that the Noise Rule was designed to prevent, including adverse health 

effects, sleep deprivation and secondary effects from sleep deprivation, the inability to enjoy the 

use of their property, the loss of value to their property, and a sense of betrayal at the hands of 

the DEP. Amend. Petit. ¶99. These forms of adverse actions are precisely the kind that the 

Second Circuit in Gagliardi ruled satisfy the elements of a  First Amendment retaliation claim. 

Id. at 195.   

The DEP challenges whether Petitioner can meet this second prong of the prima facie 

case. DEP Motion at 9-12.  The argument begins with a discussion of the requirements for 

alleging chill in a First Amendment case “in the context of private citizens claiming retaliation 

for the criticism of public officials,” citing dicta in Creamer v. Sceviour, 652 A.2d 110, 114 (Me. 

1995)2 and Bennett v. Hendrix, 423 F.3d 1247 (11th Cir. 2005).  DEP Motion at 9. It argues that 

there are no specific allegations in Count III that Petitioners will “refrain from such criticism in 

the future” because of the actions complained about.  DEP Motion at 10. But this case is not 

about political speech. It is about retaliation against Petitioners for their conduct of filing 

grievances in the form of noise complaints seeking redress. In this context, the Second Circuit 

explained just last year,  Zherka v. Amicone, supra, 634 F.3d at 645, that the requirement for 

                                                 
2  The comments about chill were dicta in Creamer because the Law Court held that a First Amendment  

retaliation claim arising out of speech occurring during an arrest is not viable if the police have probable cause to 
make the arrest. Id. at 114. 
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alleging chill for “ private citizens claiming retaliation for their criticism of public officials” does 

not apply where other concrete harm is alleged, such as  harm that occurs from continuing 

exposure to excessive noise by reason of the government’s refusal to enforce zoning laws, citing 

Gagliardi and Dougherty, supra; “[w]here chilling is not alleged, other forms of tangible harm 

will satisfy the injury requirement, since ‘standing is no issue whenever the plaintiff has clearly 

alleged a concrete harm independent of First Amendment chilling.’” Id. at 646, citing Gill v. 

Pidlypchak, supra, 389 F.3d at 383. Accord, Schubert v. City of Rye, supra, 775 F.Supp. 2d at 

711.  Chill does not need to be alleged in a case like this, where impediments are imposed on the 

right to petition for the redress of grievances, just as it is not required when it is alleged that the 

Secretary of State impeded efforts of citizens to invoke a voter initiative. See, Wyman v. 

Secretary of State, 625 A.2d 307 (Me. 1993). Moreover, the Amended Petition does allege chill 

specifically, Amend. Petit. at ¶99, based on the expense and futility of filing a noise complaint 

following the actions of the DEP complained about, and the continuing harm being suffered by 

the Petitioners. Under the standard of review for a motion to dismiss, these allegations must be 

accepted as true.  

Yet the DEP continues by asserting that the Department has no means to target 

Petitioners “for their criticism” because the Petitioners are “not engaged in a regulated activity.” 

DEP Motion to Dismiss at 10.  See also, DEP Motion at 11 (It “simply makes no sense that” the  

Condition Compliance Order complained about would “somehow intimidate [Petitioners] from 

speaking out on this or similar issues in the future. Petitioners have shown themselves to be 

capable … bearers of their message” and have not been “intimidated in their criticism of the 

Department.”). These arguments miss the essential point of Count III, which is to complain about 

burdens that the DEP has placed on a core First Amendment right of the Petitioners to petition 
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their government for the redress of their grievances; this case is about protected conduct, 3  not 

political criticism.4 In short the DEP’s challenge to the second prong of the prima facie case of 

First Amendment retaliation is built on a false premise, incorrectly framing the claim of 

Petitioners as a political speech case.    

 FIW likewise seeks to minimize the adverse impact of the DEP actions complained 

about.  FIW argues in its Motion at 15  that the actions complained about cannot be adverse to 

the Petitioners because the complaint protocol and the sound measurement compliance protocols 

put the burden on FIW to demonstrate compliance and do not require the Petitioners “to do 

anything.”  But the First Amendment issue here is not about requiring Petitioners to do anything; 

it is about action that targets them to prevent further complaints about excessive noise generated 

by the operations of FIW.  As to this, FIW argues that Petitioners are free to complain at any 

time in any manner they want and that the complaint protocol is simply a “non-mandatory,” 

“optional mode of data submission.”  FIW Motion at 16. These are factual assertions by FIW,  

contrary to the allegations in the Amended Petition and contrary to the implications of those 

allegations. Moreover, FIW’s factual assertions are in error. As explained by James Cassida, who 

at the time was the head professional regulator of FIW,  in an email to Acting Commissioner 

Aho on June 17, 2011, the complaint protocol “puts all the burden to document potential 

violations on the neighbors to the project which is patently unfair and inappropriate.” Amend. 
                                                 

3   The DEP further states that allegations in the Amended Petition demonstrate the absence of chill. The 
first reference is to Amended Petition ¶44, where it is alleged that Petitioners filed a complaint under the complaint 
protocol when it was first informally adopted and before the DEP recognized that it was “patently unfair and 
inappropriate.” Amend. Pet. at ¶73.  At that point, the Petitioners did not follow the protocol and the DEP did not 
require the Petitioners do so,  as explained in ¶44 of the Amended Petition. The DEP has taken a different posture 
after it adopted the complaint protocol formally in the Condition Compliance Order challenged in this case, as shall 
be explained next above.  The other references in DEP’s argument about the absence of chill, Amend. Pet. ¶s66 and 
69, refer to political criticism, not the complaint protocol.    

   
4 The DEP states at 11 of its Motion to Dismiss that the Commissioner is entitled to a “presumption of good 

faith,” citing Mallinckrodt  v. Little, 616 F.Supp. 2d 128, 142 (Me. 2009), omitting from its citation the qualifying 
statement, “[w]ithout a showing to the contrary.” 
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Pet. at ¶73.  Moreover, in February, 2012, the DEP Project Manager for FIW, Daniel 

Courtenmanch, responded to a heartfelt noise complaint by Britta Lindgren, a member of FIWN 

and the daughter of Art Lindgren (a named Petitioner), stating that “[i]n order for the 

Department to open an investigation into the sound levels being produced from the wind 

turbines, a complaint must be accompanied by data in accordance with the noise complaint 

protocol (attached). See, Exhibit A hereto.5  What the Courtemanch email says is that the 

complaint protocol is mandatory and a noise complaint will not be considered unless it complies 

with the protocol.  

FIW further asserts in its Motion at 16  that “the noise complaint protocol suggests no 

form of punishment.”  Certainly the purpose and the effect of the DEP’s actions targeting 

Petitioners can be characterized as punitive. But whether or not the actions complained about are 

punitive, it is alleged that the actions complained about were designed to deter Petitioners from 

the exercise their First Amendment rights to file noise complaints with the reasonable 

expectation that the DEP will accept them and review them in good faith for purposes of 

determining whether enforcement is justified.   None of FIW’s arguments address the burdens on 

Petitioners right to file noise complaints grievance seeking address, rendered burdensome and 

futile by government conduct specifically targeting Petitioners. 6 

C. The Adverse Actions were Motivated or Substantially Caused by the  
 the Exercise by Petitioners of their First Ament Rights. 
 

                                                 
5   FIW, of course, in a later filing has asked the Court to exclude this email from the record.  Response of 

Party –in-Interest Fox Islands Wind, LLC to Petitioners Fox Island Wind Neighbors Motion for Modification of the 
Record, dated July 3, 2012, at 2.   

 
6  It is not worth responding to FIW’s bizarre argument claim that Petitioners’ First Amendment 

Retaliation claim “is really an equal protection claim”. FIW Motion at 15.   
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Third, the “ultimate question” in First Amendment retaliation cases like this one, where 

there is no question that the plaintiff’s conduct is protected activity and that plaintiff suffered 

adverse action, is the “requisite nexus between the exercise of [plaintiffs] First Amendment 

rights and subsequent retaliatory conduct.” Gagliardi, supra, 18 F.3d at 195. The motivations 

and intent of governmental officials in a case like this are “critical because otherwise 

constitutional government actions ‘lose their legitimacy if designed to punish or deter an exercise 

of constitutional freedoms.’” Welsh v. Paicos, 66 F.Supp. 2d 138, 169 (D.Ma. 1999), quoting 

Ferranti v. Moran, 618 F.2d 888, 892 (1st Cit. 1979).  The Second Circuit observed in Gagliardi, 

that motive and intent are difficult to plead with specificity, as recognized in Rule 9(b) of the 

Federal Rules of Civil Procedure, and therefore it is sufficient to allege circumstantial facts from 

which retaliatory intent may be inferred.  Id.; See also, Dougherty v. Town of North Hempstead 

Board of Zoning Appeals, supra, 282 F.3d at 91; Tomlins v. Village of Wappinger Falls Board of 

Zoning Appeals, 2011 U.S. Dist. LEXIS 73909, *35 (S.D.N.Y. 2011).   The courts have found 

that allegations of retaliation against citizens complaining about the failure of government to 

enforce land use regulations have been sufficiently pleaded (1) when the complainants set forth a 

detailed chronology of events supportive of a causal connection between the protected activity 

and the claimed retaliation, (2) when allegations are made that the complainants have suffered 

disparate treatment at the hands of the government entity, or (3) when there has been a departure 

from normal procedures in connection with enforcement. Gagliardi, supra, 18 F.3d at 195; 

Dougherty, supra, 282 F.3d at 92; Tomlins, supra, 2011 U.S. Dist. LEXIS 73909 at *40-47; 

Nestor Colon, supra, 964 F.2d at 41 (disparate treatment “is key because it indicates the 

possibility of an illegal motive”); Schubert v. City of Rye, supra, 775 F.Supp.2d at 712; and  

Puckett v. City of Glen Cove, supra, 631 F.Supp. 2d at 240 (motivation may be pleaded generally 
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in a complaint and the question of motive “is one that cannot be decided in the context of a 

motion to dismiss.”). All three forms of corroborative allegations are present in this case. 

  1.  Detailed Chronology Suggestive of an Improper Motive. 

It is alleged in the Amended Petition that the adverse actions complained about were the 

culmination of a political campaign designed to stifle Petitioners from continuing to complain to 

the DEP for  enforcement of the FIW license and the Noise Rule. Amend. Pet. at ¶s 93 and 97. 

The Amended Petition sets forth a detailed chronology supportive of this motive. It starts with 

the issuing of a small- scale certification to FIW with concerns by the DEP about the likelihood 

that the wind project would cause excessive noise under conditions of wind shear. Amend. Petit. 

at ¶s20-24. It details the history of excessive noise from the very outset of the commencement of 

operations of the project, with 19 formal noise complaints for excessive noise on nights in March 

through May 2010, in addition to an earlier preliminary complaint in April. Amend. Compl. 

¶s33-36 . It alleges that FIW refused to cooperate in giving data to the DEP about these 

complaints. Amend. Compl. ¶s 37- 39. It alleges that the DEP informally adopted a burdensome 

complaint protocol applicable to both Petitioners and FIW in July-August 2010 because of the 

difficulty the DEP was having analyzing the previously filed complaints without data from FIW. 

Amend. Compl. ¶s 41-42. It alleges that Petitioners bitterly complained about the unfairness of 

the protocol as it applied to them. Amend. Compl. ¶s 43. Then, when Petitioners filed another 

complaint in July 2010 after the complaint protocol was created, the DEP ignored the protocol 

and processed the complaint without regard to the protocol. Compl. ¶s 44 and 47.  It alleges that 

in September 8, 2010, the DEP’s expert consultant determined that FIW was operating in excess 

of the noise limits on the evening of July 17-18, 2010 and that conditions on that night were very 

similar to conditions on other nights the Petitioners had complained about, and that substantial 
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changes would therefore be required for nighttime operations at FIW. Amend. Pet. at ¶47.  In the 

meantime, Petitioners filed 16 additional complaints on an informal basis for nights in August, 

September, October and November 2010 for the record, on the understanding that DEP would 

not need to act on them while it was pursuing enforcement of the July 17-18 complaint. Amend. 

Compl. ¶ 50.  The Amended Petition details the continuing insistence by the DEP that FIW take 

significant corrective action to prevent excessive noise under these broad conditions of wind 

shear, but were met with a belligerent and confrontational refusal of FIW to cooperate to bring 

about corrective action. Amend. Compl. ¶s 47-55. The Amended Petition further alleges that 

after the DEP and FIW reached an impasse, that the DEP formally notified FIW by letter of 

November 23, 2010 that it was in violation of the Noise Rule on the evening of July 17-19, 2010 

and  that the problem of excessive noise extended beyond the conditions of that particular night 

because “the facility is likely to exceed the required sound compliance level of 45 dBA [at any 

time] when there is significant vertical and directional wind shear,” giving FIW 60 days to 

demonstrate effective corrective action, “or else.” Amend. Pet. at ¶51. Then, there was an 

election bringing Governor LePage into office and a new DEP Commissioner who announced 

that he was going to change the culture of the DEP by making it more business friendly. Amend. 

Compl. ¶s 56-57. While the DEP staff, led by James Cassida, continued to press FIW for 

corrective action to enforce the noise limits and prepared a Condition Compliance Order that 

would effectively prevent excessive noise in the operations of FIW, Amend. Compl. ¶s 62-64, 

FIW saw a political opportunity to shut down the Petitioners insistent noise complaints through 

political interference, eventually succeeding in doing so by the actions complained of in this 

Amended Petition. Amend. Compl. ¶s58, 61, 65-73.  
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This chronology provides a narrative detailing a dramatic turnaround in the DEP posture 

on enforcement of noise limits for the operations of FIW.  DEP was demanding corrective 

action, going down the road of formal enforcement because of the refusal of FIW to cooperate 

with the DEP, even refusing to give the data that would allow the DEP itself to do its own 

analysis in support of enforcement. Then suddenly, as the political winds shifted and political 

maneuvering took over the process, the DEP made a complete about face, abandoning effective 

enforcement and  issuing orders making it unlikely that Petitioners would ever file any more 

noise complaints and making it futile if they did.  The motives of the DEP in light of this 

chronology are clear: the DEP was motivated in its action by an intent to terminate the insistent 

complaints of the Petitioners, conduct protected by the First Amendment. This is exactly the type 

of pleadings that Gagliardi found persuasive in allowing a First Amendment retaliation claim to 

proceed based on the failure to enforce to proceed. In this case there are additional factors 

supporting motive. 

  2. Allegations of Disparate Treatment Suggestive  
of Improper Motive 

    
Another powerful sign that the actions complained about were motivated by an intent to 

deter conduct protected by the  First Amendment is the disparate treatment of Petitioners in 

comparison to citizens living near other wind projects in Maine. In fact, this case is considerably 

stronger than Gagliardi, which relied upon circumstantial evidence of illicit motive, because in 

this case there is direct evidence of illegal motive.  The imposition of unreasonable conditions on 

the exercise by the Petitioners of their right to file a grievance is a direct, explicit burden on their 

rights guaranteed by the First Amendment. It is equivalent to a poll tax for the right to vote or the 

refusal of the Secretary of State to give a citizen a petition form to start a voter initiative. There is 

no need to speculate about the purpose or the effect of this part of the actions complained about, 
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and this clear expression of motive taints the rest of what the DEP did.  In no other case that we 

can identify has there been such direct evidence of retaliation.  

3. Departure from Normal Procedures Suggestive                             
of Improper Motive. 

 
The Amended Petition provides still additional evidence of illicit motive by alleging that 

the DEP departed from normal procedures in connection with the actions complained about. It is 

alleged that after the LePage Administration installed new political appointees at DEP, the new 

Commissioner and Deputy (now Commissioner) engaged in meetings with FIW that excluded 

professional staff .  According to the Amended Petition, ¶58, “[t]his was highly unusual as 

Commissioners normally refuse to meet directly with regulated entities when there are open 

compliance issues in order to avoid the appearance of political influence.” In addition, at critical 

points in the course of proceedings leading to the actions complained about, the Commissioner 

and the Deputy Commissioner caucused privately for strategy sessions excluding professional 

staff, which was also highly unusual. Amend. Compl. ¶ 61. The Commissioner treated  

professional staff as an adversary, which is what someone does when they are motivated by 

considerations that need to covered up. 

In summary, this case has all the markers of adverse action taken in response to, and 

therefore in retaliation of,  the exercise by the Petitioners of their protected conduct. It is, indeed, 

a remarkably compelling case of First Amendment retaliation.  

 Nevertheless, the DEP and FIW argue that Petitioners do not allege a sufficient nexus 

between their protected speech [sic] and their alleged adverse action. The DEP argues in its 

Motion at 12 that, in the absence of direct evidence, plaintiffs must allege a detailed chronology 

with the inference of retaliatory intent. As just explained, Petitioners have in fact alleged direct 

evidence of retaliation in the complaint protocol. They have also set forth a detailed chronology 
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compelling the inference that the complete reversal of the enforcement position of the DEP 

following the election of Governor LePage and the political meddling of FIW from strong willed 

enforcement to shocking protection of FIW can only be explained in terms of an intent to shut 

down Petitioners’ grievances regardless of their merit. Notwithstanding, the DEP states that 

Gagliardi is an exceptional case with extreme facts, oddly citing a district court decision.7.  

The remainder of DEP’s argument on the third element of a First Amendment retaliation  

claim strays once again from this actual case by addressing irrelevant points about whether there 

is an inference that the Commissioner “dislikes” Petitioners or resents “their criticisms” and  the  

absence of allegations that “the Governor perceived [Petitioners] as his political enemies.” DEP 

Motion at 14.  Again, this is not a political speech case and thus discussions about cases that are 

do not seem helpful. The DEP finishes its argument on motivation by asserting that political 

involvement alone does not establish a First Amendment retaliation case. DEP Motion at 14-15. 

As a general proposition, that is true; it all depends on the facts. While political involvement will 

not always infer retaliation, especially in political speech cases, it can explain the motivations 

behind government action.  In this case it explains the reversal of a course of action by the DEP 

that began as rigorous enforcement based violations found by professional regulators which then  

suddenly morphed to decisions by the DEP Commissioner that disregarded the evidence of 

excessive noise under a broad range of conditions, overrode the professional opinions of the staff 

and expert consultant and granted, in effect, immunity for a wind project from future complaints. 

This kind of political involvement creates compelling evidence of retaliation, considered together 

with irregular conduct, and discriminatory conduct deemed in Nestor, supra, 964 F.2d at 41 to be 

“critical” as evidence  of the “possibility of an illegal motive.” 

                                                 
7  The only circuit decision cited by the DEP for this proposition is Gill v. Pidlypchak, 389 F.3d 379 (2d Cir. 
2004) which does not say what the DEP attributes to it. 
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 In addition, the DEP argues that the Amended Petition should be dismissed even if 

Petitioners have alleged a prima facie First Amendment retaliation claim because, it asserts, it 

had non-retaliatory reasons for the actions complained about, citing Baker v. Coxe, 230 F.3d 470, 

476 (1st Cir. 2000). DEP Motion at 15-16.  In support of this proposition, the DEP speculates on 

various reasons that the Commissioner might have to justify her decision. It takes more than 

speculation to throw out a prima facie case; in any event, this kind of rebuttal must wait, at a 

minimum, to the summary judgment stage, as occurred in Baker.     

 FIW, for its part, argues the motivation issue by asking the Court to adopt its spin on the 

“facts,” casting aspersions on the Petitioners’ allegations with (ironically) conclusory 

generalizations. FIW puts forth the proposition that this case simply boils down to a decision by 

the Commissioner choosing one course of action favored by FIW over another favored by the 

Petitioners and the professional staff of the DEP.  FIW Motion at 16-18.  For some reason, 

difficult to understand, FIW believes that it weighs against retaliation that the DEP 

Commissioner reversed a course of action by professional staff pursuing tough and effective 

compliance and instead decided to issue a protocol drafted by FIW that makes complaints 

expensive and futile along with a Condition Compliance Order effectively exempting FIW from 

compliance.8  In any event, this is not the time or place to spin factual arguments. Petitioners are 

entitled to all favorable inferences from the pleadings challenged in a Rule 12(b)(6) motion.   

 II.   Count IV of the Amended Petition Alleges a Valid Equal Protections Claim.     

                                                 
8  FIW argues that the noise complaint protocol cannot be regarded as retaliatory because it was adopted 

and modified in August 2010 under another Governor. FIW Motion at 17.  What actually happened is that when the 
DEP drafted the original version of the complaint protocol in July and August 2010, Petitioners bitterly complained 
about it, and the DEP never enforced it, ultimately agreeing, according to its drafter, James Cassida, that it was 
“patently unfair and inappropriate.”  See discussion at 10, n. 3 and 13-14 , supra, and Amended  Petition ¶73.  Then, 
after Governor LePage was elected and installed political appointees, the new Commissioner overrode a Compliance 
Condition Order drafted by staff and adopted one favored by FIW and in this process resurrected and formalized the 
discredited citizen complaint protocol.  These allegations support, not refute, retaliatory intent. 
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 While discriminatory action constitutes evidence of retaliatory intent in a First 

Amendment Retaliation case, disparate treatment lies at the heart of an Equal Protections claim. 

The elements of an Equal Protections claim were recently explained in Friends of Lincoln Lakes 

v. Bd. of Envtl. Prot., 2010 ME 18, 989 A.2d 1128. The Law Court applies a two- step test for 

Equal Protection claims: “’First, the party challenging the statute must show that similarly 

situated persons are not treated equally under the law.’” Id. at 1136, quoting Town of Frye 

Island, 2008 ME 27, ¶14, 940 A.2d 1065, 1069. “If this step is met, we then determine what 

level of scrutiny to apply.” Id. If the challenge does not involve a fundamental right, “the test is 

whether the statute is rationally related to a legitimate state purpose.” Id. See also, Anderson v. 

Town of Durham, 2006 ME 39, ¶29, 895 A.2d 944, 953. Petitioners agree with the DEP’s 

formulation of the Equal Protections test, DEP Motion at 16-17, citing these same cases.9 

 In this case there is a challenge on Equal Protection grounds of the abridgement of 

fundamental rights, the First Amendment right to petition grievances. The level of scrutiny is 

therefore strict scrutiny. Anderson v. Town of Durham, supra,  895 A.2d  at 953: 

If a government action that is challenged on equal protection grounds 
infringes on a fundamental constitutional right … it is subject to 
analysis under the strict scrutiny standard….. Strict scrutiny  
requires that the challenged action be narrowly tailored to achieve a  
compelling governmental interest. Butler v. Supreme Judicial Court,  
611 A.2d 987, 992 (Me.1992).  

 

                                                 
 

9  The DEP, in its Motion at 17, N.11, references a more burdensome test in the First Circuit for land use 
cases, citing Baker v. Coxe, supra, 230 F.3d at 474 for the proposition that, in an Equal Protection case, plaintiffs 
must also prove  a “gross abuse of power” or other impermissible considerations, such as the intent to prevent the 
exercise of constitutional rights. FIW also argues that First Circuit precedence governs this case based on a Superior 
Court  decision in Windham Properties v. Town of Windham, 2007 WL 5468656. FIW Motion at 14.  Friends of 
Lincoln Lakes was a land use case and did not adopt the more stringent First Circuit cases relied upon by the DEP 
and FIW. However, even if the Law Court were to adopt the more burdensome test for Equal Protection cases, 
Petitioners’ allegations meet the test.  The conduct of the DEP complained about does allege a gross abuse of  power 
and an intent to prevent the exercise of a constitutional right.. 

http://lawriter.net/getCitState.aspx?series=A.2d&citationno=611+A.2d+987&scd=ME
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See also, State of Maine v. Poole, 2012 ME 92, ¶9, --- A.3d ----; School Administrative Dist, No. 

1 v. Comm’r, Dept. of Ed., 659 A.2d 854,857 (Me. 1995); In re Dustin C., 2008 ME 89,¶8, 952 

A.2d 993, 995; and Wyman, supra, 625 A.2d at 311. There is no compelling state interest that 

can possibly justify the onerous, unfair and discriminatory complaint protocol challenged by 

Petitioners in this case and, even if there were, that issue cannot be resolved on the pleadings.   

The Amended Petition alleges that wind projects approved by the DEP just before and 

just after the decisions of the DEP at issue in this case allow complaints to be made to a 24 hour 

hotline, with none of the burdensome requirements in the protocol at issue in this case. Amend 

Pet. at ¶75.  It is further alleged that no other wind project licensed in the State of Maine, either  

grid -scale or small- scale, requires the kind of burdensome technical requirements for making 

noise complaints that Petitioners have been subjected to by the DEP in this case. Amend Pet. at 

¶75. We repeat, no other case, ever. Both small-scale and grid- scale wind projects are required 

by law to comply with the Noise Rule. Neither the statutes nor the DEP Noise Rule regulations 

make any distinction between grid- scale or small- scale projects for purpose of compliance with 

the Noise Rule. There can be no conceivable justification for imposing burdensome complaint 

protocols on neighbors to FIW in Vinalhaven that are not imposed on any other project that has 

ever been licensed in Maine.  

 Both the DEP in its Motion at 17 and FIW in its Motion at 14, N. 12 make the factual 

assertion that FIW is unique as the only small- scale certification project licensed in Maine. Both 

are wrong. Pisgah Mountain LLC was licensed as a small- scale certification project on May 25, 

2011, just prior to the actions of the DEP in June 2011 complained about in this case. See Exhibit 

B attached hereto. Petitioners will offer evidence at trial in support of the Equal Protection claim 

that the professional staff at DEP was using the complaint protocol submitted by the wind 
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developer in Pisgah Mountain, see Exhibit B, Noise Study, Appendix VII, as a model for FIW as 

a part of the corrective measures proposed by staff but rejected by the Commissioner. 

 It is also illuminating that the Board of Environmental Protection (the “BEP”) was 

working on amendments to the Noise Rule for wind projects at the time the DEP actions 

complained about in this case were occurring. The rulemaking was initiated by a citizen petition 

to the BEP pursuant to 5 M.R.S.A. §8055.3. The citizen petition included wording for 

compliance, including a complaint protocol, taken directly from the protocol that the DEP staff 

was proposing for FIW, before the Commissioner overruled staff and imposed a burdensome, 

discriminatory protocol for the Petitioners in this case.  On September 15, 2011, the BEP 

provisionally adopted a new paragraph I to the Noise Rule addressing only wind power projects. 

See Exhibit C hereto, which is a certified copy of the Noise Rule, as provisionally and finally 

adopted without change on June 12, 2012, and the Basis Statements thereto.  Section I(7) (j) at 

page 31 of the revised Noise Rule, provides the following for complaint response protocols: 

The complaint response protocol shall adequately provide for, at a minimum: 
 

1. A 24-hour contact for complaints; 
 

2. A complaint log accessible by the Department; 
 

3. For those complaints that include sufficient information to warrant an 
investigation, the protocol must provide for an analysis as set forth in (a) through (c) 
below. Sufficient information includes, at a minimum: the name and address of the 
complainant; the date, time and duration of the sound event; a description of the sound 
event, indoor or outdoor, specific location and a description of any audible sounds from 
other sources outside or inside the dwelling of the complainant. Analysis of the complaint 
by the licensee must include: 

 
(a) documentation of the location of the nearest turbines to the complaint 
location and ground conditions in the area of the complaint location; 

 
(b) weather conditions at the time of the complaint and surface and hub height 
wind speed and direction; 
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(c) power output and direction of nearest turbines; and 
 

(d) notification of complaint findings to the Department and the complainant;  
 

4. A plotting of complaint locations and key information on a project area map to 
evaluate complaints for a consistent pattern of site, operating and weather 
conditions; and 

 
5. A comparison of these patterns to the compliance protocol to determine whether 

testing under additional site and operating conditions is necessary and, if so, a 
testing plan that addresses the locations and the conditions under which a pattern 
of complaints had occurred. 

 
The level of discrimination that Petitioners have been subjected to in this case is obvious when 

comparing this rule, designed to facilitate complaints by neighbors to all wind projects in Maine, 

to the harshly burdensome protocol imposed on Petitioners in this case. See Amend. Pet. ¶62, 

Exhibit D.   

 The rulemaking record for the Noise Rule Amendments further reveals that the new rule 

was intended, in part, to respond to the abuses Petitioners were experiencing at Vinalhaven. The 

Supplemental Basis Statement for the Noise Rule Amendments, attached hereto as Exhibit C,  

explained at 16 that the citizens who had petitioned the BEP to adopt amendments to the Noise 

Rule for wind projects: 

proposed a very detailed protocol in response to difficulties  
encountered at some of the development sites, most notably 
Vinalhaven, that would require a 24 hour hotline, posting of  
contact information at the facility, standard set of information 
to be obtained from the complainant for each complaint, 
specification of  data the licensee must collect in response to  
a complaint maintenance of a complaint log for 2 years  
with information made available to the interested public via the  
Internet, notification of complainant and DEP response to the complaint.  
 

[Emphasis added.] The Supplemental Basis Statement continues at 17 by pointing out that the 

DEP’s version of the complaint protocol would include 4 components: 24 hour contact, a 

complaint log accessible to the DEP, analysis of each complaint in compliance with a 
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compliance measurement protocol for the project, and notification of findings to the DEP and the 

complainant. Id. at 17. The Supplemental Basis Statement continues by stating that the citizen 

petitioners were advocating for more detail in the complaint response protocol because of the 

difficulties that they and the DEP were experiencing in obtaining compliance data from FIW in 

Vinalhaven.10 The Supplemental Basis Statement, after explaining an alternative approach 

favored by the wind industry, concluded with the following explanation of the rule amendment 

adopted: 

  The [BEP] agrees with the position of the petitioners that there should be  
  greater specificity for complaint response protocols, but also agrees with  
  wind industry commenters [that] a complaint should provide information 
  that would aid in determining the conditions which give rise to the complaint. 
  The rule has been revised to address concerns of both the petitioners and 

the wind industry. 
 

 With this extensive background, it is clear beyond reasonable doubt that Petitioners have 

alleged an Equal Protection claim in connection with the complaint protocol with sufficient 

specificity to withstand an attack under Rule 12(b)(6). The same analysis validates Petitioners’ 

allegations that the compliance assessment protocol complained about in the Amended Petition is  

                                                 
10  The Supplemental Basis Statement cites Administrative Record  265 for this position, which is Comments On 
Reposted Rule by Petitioners and Friends of Maine’s Mountains, authored by the undersigned. This document can 
be accessed at http://www.maine.gov/dep/bep/2012/02-16-12/Agenda%2002-16-12.htm, Exhibit 5. The following 
statement in the Comments page 19 addresses the position referred to in the Supplemental Basis Statement: 
 
 The DEP’s version of the amendments to the Noise Rule for wind turbines omitted some  

key sections proposed by the Petitioners and FMM. The DEP experience with compliance in the case of 
Fox Islands Wind in the Vinalhaven project has shown the complexities of the issue and how contentious 
the process can be. To address this situation, this past year the DEP staff, led by James Cassida, drafted 
detailed compliance assessment procedures and complaint response protocols for the Vinalhaven project. 
The details of the procedures and protocols proposed in the draft Noise Rule amendments were taken, word 
for word, from what Mr. Cassida drafted for FIW, with appropriate changes to generalize the provisions. 
Unfortunately for the residents of Vinalhaven living near the FIW project, the Acting Commissioner 
politically intervened under pressure from the Governor’s office to scuttle these provisions, over the written 
protests of James Cassida.  All of the nasty details of this unseemly process are detailed in the Petition for 
Review of the DEP’s decision in the FIW case submitted for the record, including the substitution of 
compliance procedures and complaint response protocols advocated for by FIW having the practical effect 
of immunizing FIW from any compliance scrutiny. We can only assume that the omission of some of the 
key provisions proposed by Petitioners based on James Cassida’s work, were pulled again for political 
reasons. Given the recent history of political intervention on compliance issues in the DEP, we urge the 
Board to be more explicit in the compliance sections.  

http://www.maine.gov/dep/bep/2012/02-16-12/Agenda%2002-16-12.htm
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discriminatory.  The standoff between the DEP and FIW in the Spring of 2011, after the DEP 

made a formal finding of non-compliance on November 23, 2010, caused DEP to draft its own 

version of a compliance protocol after FIW refused to submit a workable protocol, which was 

accomplished in Appendix A to the proposed Compliance Condition Order prepared by DEP’s 

professional staff, Amended Pet. at ¶64, but later dropped by the Commissioner at the request of 

FIW. Amended Pet. at ¶ 72. The testimony at trial on Count IV will show that the DEP 

professional staff used Appendix VII of the Noise Report for the Pisgah Mountain wind project 

(Pisgah Wind Project Wind Turbine Sound Compliance Assessment Plan), Exhibit C hereto, as a 

resource for staff’s draft compliance assessment plan for FIW. The record in the BEP rulemaking 

proceedings confirms that the petitioners in the rulemaking process adopted and made minor 

modifications to the proposed FIW new assessment plan drafted by staff in Appendix A as the 

requirement for all wind projects and the BEP adopted new requirements for compliance 

assessment plans based on modifications to what the petitioners proposed. The lesson from this 

historical review, to be developed more when Petitioners finally get to the merits of this case, is 

that FIW’s combative posture resisting enforcement of the Noise Rule was the driving force that 

led the BEP to reform wind power compliance assessments for all projects, both grid scale and 

small scale.  FIW, of course, is not subject to these compliance requirements because it is the 

beneficiary of the political “fix” engineered between FIW and Commissioner Aho to the 

detriment of Petitioners.  

Finally, the DEP argues that there is a rational basis for how it treated FIW differently  

from other wind projects. See, DEP Motion at 18. These arguments go to the merits, not a motion 

to dismiss. Moreover, these kind of arguments do not address the strict scrutiny required in this 

case.   
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III. There is Absolutely No Basis to Dismiss the Section 1983  
Counts as Duplicative of the Rule 80C Counts. 

 
Both the DEP and FIW put forward the proposition, as their primary argument, that the 

Section 1983 Counts of the Amended Petition (Counts III and IV) should be dismissed because 

the Rule 80C claims are the exclusive avenues for relief when they provide adequate relief for 

the claims in a petition for review, which they claim to be the case here. DEP Motion at 6-8, FIW 

Motion at 9-11. Both arguments exhibit a misunderstanding of the applicable law. 

The exclusivity argument made by the DEP and FIW have its roots in Fisher v. Dame, 

433 A.2d 366 (Me. 1981) and Colby v. York County Comm’rs, 442 A.2d 544 (Me. 1982).  In 

both cases the plaintiffs were seeking to circumvent the 30 day time bar for filing a petition for 

review of government action under Rule 80B with a state law claim seeking a collateral attack on 

the government action. The decisions in Fisher and Colby  denying the use of collateral attacks 

on government action to circumvent the 30 day  time limits for filing an appeal makes sense.  A 

later case, Fitanides v. Perry, 537 A.2d 1139, 1140   (Me. 1988) explained that although Fisher 

and Colby “have used ‘exclusive remedy’ language, our holdings were based on principles of res 

judicata” (resulting from the failure to appeal a government decision within 30 days).  Those 

circumstances do not occur here, because the Petition for Review met the 30 day time bar for 

Rule 80C actions.  

There were no Section 1983 claims in either Fisher or Colby. Subsequently, the Law 

Court has applied the doctrine of exclusivity to strike Section 1983 claims as duplicative, but, 

except for one case,11 it has done so only for non-constitutional claims or Procedural Due 

                                                 
11  That case is Bushey v. Town of China, 645 A.2d 615 (Me. 1994), where the Law Court ruled that  

procedural due process, substantive due process,  and  equal protection claims were duplicative of a Rule 80B claim. 
There was no analysis or even reference to federal law on the subject and the only state case cited, id. at 619, was 
Gregory v. Town of Pittsfield, 479 A.2d 1304, 1308 (Me. 1984), a procedural due process case. 
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Process claims, and not always even for such claims. See, Gorham V. Androscoggin, 2011 ME 

63, 21 A.3d 115, which overturned the Superior Court’s dismissal of a Procedural Due Process 

claim based on the Fisher/Colby exclusivity rule.12 Unlike the DEP (see its Motion at 7), the 

Law Court was not deterred from  ruling that an independent claim can stand along with an 80C 

claim even where the “underlying facts alleged for both claims [are] identical.” Id. at 118. 

Neither the DEP nor FIW cite a single case where a First Amendment claim has been dismissed 

as “duplicative” of an Rule 80B or Rule 80C claim. To the contrary, in Wyman v. Secretary of 

State, the Law Court dealt with a Rule 80C claim and an independent claim for violation of the 

First Amendment without a hint that the Rule 80C claim was exclusive, and likewise in Bangs v. 

Town of Wells, 2003 ME 129, 834 A.2d 955, the Law Court did the same with regard to an Equal 

Protection claim.   

The reason why the Fisher/Colby exclusivity rule is not applicable to independent actions 

pleading Section 1983 claims other than Procedural Due Process is that the law is clear at the 

federal level that Section 1983 claims based on non-Procedural Due Process grounds can always 

be filed in state or federal court regardless of the availability of other remedies. This rule was 

clearly laid out in Zinermon v. Burch, 494 U.S.113 (1990), a procedural Due Process case 

addressing the scope of the case of  Parratt v Taylor, 451 US 527(1981) to a commitment 

proceeding. The Court explained by way of background to the case before it: 

[W]e turn to the interpretation of §1983 articulated in Monroe 
v. Pape, 365 U.S. 167 (1961) …..   In Monroe, this Court rejected 
the view that §1983 applies only to violations of constitutional 
rights that are authorized by state law, and does not reach abuses  

                                                 
12  Oddly, neither the DEP nor FIW even mention Gorham, the latest Law Court case on the subject.  It is 

particularly puzzling that the DEP did not address the Gorham case because it argued in an amicus brief in Gorham 
that the Law Court needed to affirm the Superior Court’s dismissal of the case based on the exclusivity rule to avoid 
disastrous results. See D.. Webbert, “Gorham v. Androscoggin County: A Step in the Right Direction Toward Equal 
Enforcement of Federal Civil Rights Claims in State Courts,” 27 Maine Bar Journal 88, 90 at n.22 (2012). See also, 
generally, K. McGintee, “Gorham v. Androscoggin County: An Unsettling Decision on Settled Federal Law,” 26 
Maine Bar Journal 83 (2012).  



27 
 

of state authority that are forbidden by the State’s statutes or 
Constitution, or are torts under the State’s common law. It explained  
that §1983 was intended not only to ‘override’ discriminatory or 
otherwise unconstitutional state laws, and to provide a remedy 
for violations of civil rights ‘where state law was inadequate,’ 
but also to provide a federal remedy ‘where the state remedy, 
though adequate in theory, was not available in practice.’ 
[citing Monroe]. The Court said: 
 
 It is no answer that the State has a law which, if 
 enforced, would give relief. The federal remedy 
 is supplementary to the state remedy, and the latter  

need not be first sought and refused before the federal 
one is invoked. 
 

  Id. at 183. Thus, overlapping state remedies are generally irrelevant  
to the question of the existence of a cause of action under §1983. 
 

Zinerman, supra, 494 U.S. at 124. The Supreme Court in Zinerman continued its analysis by 

stating that “this general rule applies in a straightforward way to two of the three kinds of §1983 

claims that may be brought against the State under the Due Process Clause of the Fourteenth 

Amendment.” The first kind of action as to which the general rule applies to is one of the 

“specific protections defined in the Bill of Rights… e.g., freedom of speech.” Id. at 125. 

[Emphasis added.]  The second class of cases that the general rule applies to is a claim of 

Substantive Due Process. In both these instances, “the constitutional violation actionable under 

§1983 is complete when the wrongful action is taken. …. A plaintiff, under Monroe v. Pape, may 

invoke §1983 regardless of any state law remedy that may be available to compensate him for 

the deprivation of these rights.” Id. [Emphasis added.]  The third category of claims, the Court 

continued, is those invoking the Procedural Due Process Clause. A constitutional violation in this 

class of cases is not necessarily complete when the deprivation occurs; it does not occur until the 

State fails to provide due process. For this class of claims, it is necessary to assess what process 

that was given by the state and whether the process given was “constitutionally adequate.” Id. at 
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126.  See also, Daniels v. Williams, 474 U.S.327, 338 (1986)(“If a claim is in … violation of one 

of the specific constitutional guarantees of the Bill of Rights … a plaintiff may invoke §1983 

regardless of the availability of a state remedy.” ); Sierra Lake Reserve v. City of Rocklin, 938 

F.2d  951, 956 (9th Cir. 1991); Jones v. We Seal Retail, Inc., 519 F.Supp. 2d 1164, 1167-68 (D. 

Kan. 2007); The Development Group, LLC v. Franklin Township Board of Supervisors, 2003 

U.S. Dist. LEXIS 18042, *25-6 (D.E. Pa. 2003).   

 Perhaps because it knows that federal law makes the adequacy of state remedies  relevant 

only in the case of Procedural Due Process claims, FIW makes the argument that Petitioners First 

Amendment and Equal Protection claims are really Procedural Due Process claims. FIW Motion 

at 9-10.  With this false premise, FIW’s argues, based on Parratt v. Taylor, 451 U.S. 527 (1981), 

that federal law prohibits civil rights claims based on “random acts of abuse.” FIW surely knows 

that this prohibition is limited to Procedural Due Process claims, which require an analysis of 

whether post- deprivation remedies are constitutionally adequate and that it does not apply to 

First Amendment or Equal Protection claims. That is why FIW is compelled to make the tortured 

argument that Counts III and IV are really Procedural Due Process claims.  In summary, the 

issue of whether Petitioners can bring a Section 1983 in State court together with a Rule 80C 

claim is an issue of federal law and the federal law is crystal clear that they can do this regardless 

of the adequacy of the Section 80C claims.  

Moreover, even if the exclusivity argument were to be applicable to First Amendment 

and Equal Protection claims, which it clearly is not, Counts III and IV are not duplicative of  the 

Rule 80C claims in this case  as discussed above at 2-6, supra.  Counts III and IV include 

challenges to the failure of require FIW to make corrections to operations for conditions known 

by the DEP to cause excessive noise, that is, a failure to enforce, unavailable under Rule 80C 
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(because of prosecutorial discretion), these two counts are based on a different record (not 

limited to the FIW administrative record), with the Court acting in a different capacity (plenary 

versus appellate), with the incentive provided by the Civil Rights Act of awarding attorney’s fees 

if Petitioners prevail.  In short, the Rule 80C claims do not provide an adequate means to 

challenge all the conduct complained of in this case 

CONCLUSION 

 For the reasons stated above, Petitioners respectfully request the Court to deny the 

Motions to Dismiss of the DEP and FIW. 

Dated: July 18, 2012    /s/ Rufus E. Brown 

___________________________ 
Rufus E. Brown, Esq. 
State Bar No. 1898 
BROWN & BURKE 
85 Exchange Street - P.O. Box 7530 
Portland, ME 04112-7530 
(207) 775-0265 
rbrown@brownburkelaw.com 
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